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AGGRAVATION/MATERIAL CHANGES IN UNDERLYING CONDITION

· A rationalized medical opinion must include a discussion of the nature of the underlying conditions; their natural or traditional course; how the underlying conditions may have been affected by appellant’s employment as determined by medical records covering the period of employment; whether such affects, if any, caused material changes in the underlying conditions; or, if no material changes occurred, would the symptoms or changes indicative of a temporary aggravation have subsided or resolved immediately upon appellant’s removal from the employment environment and, if not, at what point would such symptoms or changes have resolved; and whether any aggravation of appellant’s underlying conditions caused by factors of his or her employment caused disability during or subsequent to appellant’s employment.  Newton Ky Chung, 39 ECAB___(1988).

AUTO ACCIDENT/PREMISES

· There were no special hazards involved that would allow the definition of “premises” to be extended beyond the actual property line. Rather, your motor vehicle accident arose out of ordinary hazards of public roads, which are faced by all motorists during their commute. 

BURDEN OF PROOF

· Appellant has the burden of proving by the weight of the reliable, probative, and substantial evidence that the condition or conditions for which compensation is claimed was caused or aggravated by an employment injury.  This burden includes the obligation of submitting rationalized medical opinion evidence based upon a complete medical and factual background showing a relationship between the disabling condition and an employment injury. Arthur G. Ortiz, 20 ECAB (341)
· Appellant has the burden of establishing by the weight of the reliable, probative and substantial evidence that the conditions for which he claims compensation were caused or adversely affected by factors of his federal employment.  This burden includes the submission of a detailed description of the employment conditions or factors which appellant believes caused or contributed to his conditions.  This burden also includes the submission of rationalized medical opinion evidence, based on a complete factual and medical background of appellant, which shows a causal relationship between the conditions for which compensation is claimed and the implicated employment factors or conditions.  Donald W. Long, 41 ECAB  (Docket No. 89-1467 issued October 30, 1989)
CAUSAL RELATIONSHIP

· A finding of causal relation may not be based on “surmise, conjecture or speculation,” nor upon a claimant’s belief that th4re is a connection between a work-related injury and a subsequent disability. William S. Wright, 45 ECAB 498 (1994); James W. Griffin, 45 ECAB 774 (1994). Rather, the evidence required by the Board to establish a causal relationship, generally, is rationalized medical opinion evidence. Rationalized medical opinion evidence is a term of art the Board defined in Victor J. Woodhams, 41ECAB 345,352 (1989), as:
Medical evidence, which includes a physician’s rationalized opinion on the issue of whether there is a causal relationship between the claimant’s diagnosed condition and the implicated employment factors. The opinion of the physician must be based on a complete factual and medical background of the claimant, must be one of reasonable medical certainty, and must be supported by medical rationale explaining the nature of the relationship between the diagnosed condition and the specific employment factors identified by the claimant. 
DISLIKE OR DISAGREEMENT WITH SUPERVISOR

· Although the board has recognized the compensability of verbal abuse in certain circumstances, this does not imply that every statement uttered in the workplace will give rise to coverage under the Act. Furthermore, a review of the appellant’s other allegations and statements reveal that appellant’s frustration was not related to the performance of her regular or specially assigned duties, but rather to her interactions with her supervisors regarding the performance of supervisory functions. Unless there is evidence of “error or abuse,” an employee’s disagreement or dislike of a supervisory or management action is not actionable under FICA, the board concluded. (ECAB Docket No. 99-1989)
DUAL COMPENSATION

· A claimant is not entitled to dual workers’ compensation benefits for the same injury. He or she may not receive compensation for temporary total disability and compensation under a schedule award covering the same period of time. Benjamin Swain, 39, ECAB (1988).              
EEO’s FACTFINDING

· When disputes and incidents shown to be the result of discrimination or harassment occur in the performance of regular or specially assigned duties, they can constitute compensable employment factors.  But, for harassment or discrimination to give rise to a compensable disability, the claimant must submit evidence that such harassment or discrimination did in fact occur. Karen E. Humphrey, 44 ECAB 908 (1993).
The Office “or some other appropriate fact-finding agency” must make specific findings of fact regarding its determination of whether an employee has substantiated a claim that certain employment factors existed. Gregory J. Meisenburg, 44 ECAB. This is an important requirement, because there will often be conflicting accounts of whether an employment factor was present.

An employee attempting to establish an injury based on harassment, discrimination, or a ‘difficult relationship,” must provide a factual basis for such allegations.  Mere perceptions of harassment or discrimination are not compensable under the Act. Ruth C. Borden, 43 ECAB 146 (1991).  The Office and the Board will look at several factors in determining whether the harassment or discrimination actually occurred, including the existence or lack of corroborating evidence. 

EMPLOYMENT INCIDENT

· In order to determine whether an employee actually sustained an injury in the performance of duty, the Office must analyze whether fact of injury is established.  Initially, this involves determining whether the employee actually experienced the work incident that is alleged to have occurred. An employee attempting to prove the occurrence of a traumatic injury must submit evidence to establish that he actually experienced the employment incident “at the time, place and in the manner alleged.” Mary Joan Coppolino, 43 ECAB 988 (1992). See also Bill H. Harris, 41 ECAB 216 (1989).
EQUIVOCAL STATEMENTS

· Opinions that can be characterized as equivocal, speculative or conjectural are those, which contain language, which is unclear or vague. Terms such as “could,” “may,” or “might be’ indicate that the report is equivocal, speculative or conjectural and has less probative value compared to positively expressed medical opinions. The term “probably” is less speculative and should be viewed in the context of the rest of the medical report and the factual evidence. William S. Wright, 45 ECAB 201 (1994).
EXTERNAL FORCE      

· A traumatic injury is defined under Office regulations as a wound or other condition of the body caused by external force, including stress or strain, which is identifiable as to time and place of occurrence and member of function of the body affected.  The injury must be caused by a specific work event or incident or series of events or incidents within a single workday or a work shift. Thomas J. Scola, 39 Employees' Compensation Appeals Board (1988); Debra A. Kirk, 39 Employees' Compensation Appeals Board (1988).
FACT OF INJURY/CAUSAL RELATION

· The element of causation to establish fact of injury differs from that ultimately required to establish that the injury caused a disability or other condition for purposes of receiving compensation.  The Employees' Compensation Appeals Board in Elaine Pendleton, 40 ECAB 1143 (1989) explained that a claimant need not show that an employment injury caused disability or any specific condition in order to prove fact of injury:

Establishing whether an injury, traumatic or occupational, was sustained in the performance of duty as alleged, i.e.,  “fact of injury,” and establishing whether there is a causal relationship between the injury and any disability and/or specific condition for which compensation is claimed, i.e., “causal relationship” are distinct elements of a compensation claim. While the issue of “causal relationship” cannot be established until “fact of injury” is established, acceptance of fact of injury is not contingent upon an employee proving a causal relationship between the injury and any disability and/or specific condition for which compensation is claimed.  An employee may establish that an injury occurred in the performance of duty as alleged but fail to establish that his or her disability and/or a specific condition for which compensation is claimed are causally related to the injury.

The Board also explained that “fact of injury” encompasses more than the mere occurrence of an incident at work. In Pendleton, the Board clearly enunciated that a claimant must show that the incident caused an injury, as defined by the Act:

Thus to establish fact of injury in a traumatic injury case it is not sufficient for an employee merely to establish that an employment event, incident or accident occurred in the performance of duty in the time, place and manner alleged. The employee must also establish that the employment event or incident caused an "injury" within the meaning of the Act and the regulations promulgated thereunder.  The Board recognizes that heretofore the phrase “fact of injury” has, at times, been used to refer to the finding that the employee has established that an employment incident, event, or accident occurred in the performance of duty as alleged.  Such reference is incorrect.  As discussed herein, the term "injury" as defined by the Act, and as commonly used, refers to some physical or mental condition caused either by trauma or by continued or repeated exposure to, or contact, certain factors, elements or conditions.

To accept fact of injury in a traumatic injury case, the Office, in addition to finding that the employment incident occurred in the performance of duty as alleged, must also find that the employment incident resulted in an “injury.” The requirement that an employment event, accident, or incident to constitute an injury must result in some wound or condition to the body is supported by Board precedent.  The Board has stated:

Where the claim is predicated upon a specific injury, the employee must establish the fact of injury by proof of an “accident or fortuitous event having relative definiteness with respect to time, place and circumstances, and of an impairment causally related to such injury.”
FEAR OF RECURRENCE

· A fear of recurrence of disability (or increased disability) if an employee returns to work does not constitute a valid basis for the refusal of suitable employment. Fear of future injury is no basis for compensation. Reference: Nicholas R. Kothe, 29 ECAB 4; George S. Depuew, 30 ECAB 1388.
FRUSTRATION

· ECAB has held in the case of David W. Shirey, 42 ECAB 783, that frustration caused by the work environment is not a factor of employment within the performance of duty:

Appellant, a postal clerk, alleged a stress condition, which he attributed to factor of his federal employment.  The Board noted that none of the employment factors identified by appellant involved his regular or specially assigned work duties, rather the factors related to the work environment, i.e. the way the operation was conducted at the post office and his frustration in his failure to effect corrective action within the work environment.  An emotional reaction arising from an employee's frustration from not being able to work in a particular environment is self-generated and is not covered under the Act.

HARASSMENT/EVIDENCE

· Ruthie M. Evans, 41 ECAB Docket No. 89-1678, January 29, 1990

For harassment to give rise to a compensable disability under the Act there must be some evidence that harassment or discrimination did in fact occur.  Mere perceptions alone of harassment and discrimination are not compensable under the Act. 

· Where the evidence demonstrates that the employing establishment has neither erred nor acted abusively in administration of personnel matters coverage under the Act will not be afforded.  Mere perceptions of harassment, emotional reactions to leave matters, emotional reactions to transfers, disappointment over failure to obtain desired transfers or promotions, and reactions to letters of reprimand do not constitute employment factors as such reactions arise from frustration at not being permitted to work in a particular environment rather than from assigned duties or requirements imposed on an employee by his employment.  A desire to perform duties different than those assigned is not a factor of employment. Samuel F. Mangin, Jr., 42 ECAB 671
IDIOPATHIC

· An idiopathic fall occurs “where a personal, nonoccupational pathology causes an employee to collapse and to suffer injury upon striking the immediate supporting surface without intervention or contribution by any hazard or special condition of employment.”  Sharon I. Erdmann, 38 ECAB 589 (1987). Injuries sustained as the result of idiopathic falls are not considered under the Act as arising out of a risk connected with the employment. Id.
The employee who falls to the level floor or level-supporting surface because of some inherent personal state of health is not entitled to compensation benefits for the effects of the fall. The injury caused by such an idiopathic fall is merely an extension of the worker’s inherent disability and is therefore not person injury within the meaning of the Compensation Act, unless some element of the work environment contributed a hazard, which led to the final injury.

Where the evidence fails to establish that an idiopathic condition was the cause of the fall or where there is an intervening environment factor, i.e., striking against an object, falling down stairs or from a height, the injury is compensable.  The principles applied in cases of this type may be found in the following decisions of the ECAB: Rebecca C. Daily, 9 ECAB 255; Wilford M. Smith, 9 ECAB 259; Paull W. Johnson, 9 ECAB 856; Carol Connett, 10 ECAB 575; Calvin Mengle, Jr., 13 ECAB 94.

INCONSISTENCIES:

· The Employee Compensation Appeal Board has held that such deficiencies in a claim cast sufficient doubts on a claim so as to require a denial:

 Evidence of record reveals that appellant provided late notification of the alleged injury, continued to work without documented problems following the alleged injury, delayed in seeking medical treatment following the alleged injury, and provided no supportable corroboration of confirmation of the injury, these inconsistencies cast serious doubt on the validity of appellant’s claim such that he has failed to establish prima facie the fact of injury (WILLIAM T. BOWENS and U.S. POSTAL SERVICE, ECAB Docket No. 95-508; Issued December 1, 1995.)

Such circumstances as late notification of injury, lack of confirmation of injury, continuing to work following the injury and failure to obtain medical treatment may, if otherwise unexplained, cast sufficient doubt on a claimant’s statements.  The employee has not met this burden when there are such inconsistencies in the evidence as to cast serious doubt on the validity of the claim. (Basil Hogdon, ECAB Docket 94-203 (1995); Carmen Dickerson, 36 ECAB 409 (1983); Joseph A. Fournier, 35 ECAB 1175 (1984). See also George W. Glavis, 5 ECAB 363 (1953).

The evidence failed to establish that appellant sustained an injury in the performance of duty as alleges.   These inconsistencies among the various histories given of appellant’s alleged employment injury cast doubt upon the validity of his claim.  The contemporaneous medical evidence of record did not support the occurrence of an employment injury as alleged.  Appellant failed to meet his burden of establishing that the employment incident occurred at the time, place and in the manner alleged.”  Michael A. Danowski, 34 ECAB 1706.
In Mary Joan Coppolino, 43 ECAB 988 (1992), the claimant initially asserted that she injured her back when rising from a chair. When the Office later inquired about the injury, she stated that she fell while going up the stairs, and then felt pain while getting up from her chair.  The claimant stated that she did not initially mention the fall up the stairs because she was worried that people would tease her. In a treatment note, the nurse taking the claimant’s history reported that the claimant’s chair slipped away and she fell on her back.  The Board found that the claimant’s statement was too inconsistent to be credited.

The evidence failed to establish that appellant sustained an injury in the performance of duty as alleges.   These inconsistencies among the various histories given of appellant’s alleged employment injury cast doubt upon the validity of his claim.  The contemporaneous medical evidence of record did not support the occurrence of an employment injury as alleged.  Appellant failed to meet his burden of establishing that the employment incident occurred at the time, place and in the manner alleged.”  Michael A. Danowski, 34 ECAB 1706.
JOB INSECURITY

· Emotional reactions related to job security generally are not compensable under the Act. The Board has held that “a disabling condition resulting from an employees’ feeling of job insecurity per se is not sufficient to constitute a personal injury sustained while in the performance of duty.” Katherine W. Brown, 10 ECAB 618 (1959). 
MANIFEST ON JOB

· The Appeals Board has also stated in Wilbur D. Starks, 23 ECAB 85 “Appellant has the burden of establishing by medical evidence that the condition causing disability was related to his employment.  The mere fact that a disabling disease develops or progresses during the period of Government employment is not sufficient to entitle the employee to workmen’s compensation benefits.  The fact that work activities produced pain or discomfort revelatory of an underlying condition does not raise an inference of an employment relation”.

· In a case where the claimant has demonstrated a pre-existing condition such as stenosis, or degenerative arthritis, the onset of pain with activity does not necessarily indicate than an injury occurred. The fact that work activities might produce pain or discomfort which is revelatory of an underlying pre-existing condition does not give rise to an inference of an employment relationship between that condition and the claimant’s Federal employment. Vincent Cimini, ECAB 386; Wilbur D. Starks, 23 ECAB85.          
MATERIAL WORSENING

· Whether a particular injury causes an employee disability for employment and that the duration of that disability is medically are medical issues which must be resolved by competent medical evidence. Such medical evidence must include findings on examination and the physician’s opinion, supported by medical rationale, showing how the injury caused employee disability for his or her particular work.” Dean E. Pierce, 40 ECAB (1989[89-1119 issued August 28.]
And

“Once the wage-earning capacity of an injured employee is determined, a modification of such determination is not warranted unless there is a material change in the nature and extent of the injury-related condition, the employee has been retrained or otherwise vocational rehabilitated, or the original determination was, in fact, erroneous.  The burden of proof is on the party attempting to show a modification of the wage-earning capacity award”.   Gregory A. Compton, 45 ECAB [Docket No. 92-2215, issued 26, 1993].
And

“When an employee, who is disabled from the job he or she held when injured on account of employment-related residuals, returns to a light-duty position or the medical evidence establishes that the employee can perform the light-duty position, the employee has the burden to establish by the weight of the reliable, probative and substantial evidence, a recurrence of total disability and to show that he or she cannot perform such light-duty.  As part of this burden, the employee must show a change in the nature and extent of the light-duty job requirements.” Terry Hedman, 38 ECAB 222 [1986].     

NO RESIDUALS

· The Office has met its burden of proof where the weight of the medical evidence establishes that the claimant does not have any residual impairment traceable to factors of employment and that any work limitations in effect are no due to a job-related condition. Rosemary N. Mahan, 16 ECAB 280.
PAIN AND UNDERLYING

· Evidence that employment factors caused symptoms, as opposed to the disability itself, is not sufficient to prove causal relationship. In Harry D. Nelson, 33 ECAB 1122 (1982), the claimant submitted evidence from two physicians indicating that his pain was increased by leaning over radarscopes at work.  The Board noted that these reports concerned an increase in the claimant’s symtomology rather than the effect of work factors on his condition of lumbosacral instability. The Board found that the reports were insufficient to prove causal relationship because “the fact that work activities produced pain or discomfort revelatory of an underlying condition does not raise an inference of causal relation.”  

PERCEPTIONS 

· The Employee Compensation Appeal Board case law illustrates that, in the context of disputes or “difficult” relationships alleged between coworkers, mere perceptions or generally stated assertions of dissatisfaction with coemployees will not support a claim for an emotional disability. Further, coverage will not be afforded with regard to matters or interactions not directly related to the claimant’s job duties. In Kathleen D. Walker [42 ECAB 603(1991)], the employee attributed her emotional disability, in part, to disputes with coworkers.

PERFORMANCE OF DUTY

· In order to determine whether an employee actually sustained an injury in the performance of duty, the Office must analyze whether fact of injury is established.  Initially, this involves determining whether the employee actually experienced the work incident that is alleged to have occurred. An employee attempting to prove the occurrence of a traumatic injury must submit evidence to establish that he actually experienced the employment incident “at the time, place and in the manner alleged.” Mary Joan Coppolino, 43 ECAB 988 (1992). See also Bill H. Harris, 41 ECAB 216 (1989).
PREMISES DOCTRINE:

· Injuries that occur off the agency’s premises while an employee is going to or from work, or having lunch, are generally not compensable. Injuries that occur on the agency’s premises during such activities, however, are generally compensable. The so-called “premises doctrine,” which is commonly applied in private sector workers’ compensation cases, has been adopted by the Board. The premises doctrine, as set forth in Margaret Gonzalez, 41 ECAB 748, 752 (1990) states:…As to the phrase “in the course of employment,” the Board has accepted the general rule of workers’ compensation law that, as to employees having fixed hours and places of work, injuries occurring on the premises of the employing establishment, while the employees are going to or coming from work, before or after working hours, or at lunch time, are compensable. Given this rule, the Board also has noted that the course of employment for employees having a fixed time and place of work includes a reasonable interval before and after official working hours while the employee is on the premises engaged in preparatory or incidental acts, and that what constitutes a reasonable interval depends not only on the length of time involved, but also on the circumstances occasioning the interval and the nature of the employee’s activity.

RECURRENCE

· The mere fact that an employee sustains an employment injury does not prove, in and of itself, that all subsequent medical conditions and recurrences of disability are causally related to that injury.  An employee claiming that a prior employment injury caused a recurrence of disability has the burden of establishing the merits of such claim by the weight of the substantial, reliable and probative evidence of record. Such burden requires him to submit rationalized medical opinion evidence, based on a complete and accurate factual and medical background, explaining how and why the prior employment injury resulted in the claimed recurrence of disability.  Steven J. Wagner, 32 ECAB 1446
SICK LEAVE ETC/PERSONNEL ACTION

· Appellant claimed stress from matters involving denial of sick leave, being placed on leave control, reprimands concerning absences, being charged absent without leave, and being counseled for his sick leave use.  These would not be considered factors of employment since the Board has held that being charged absent without leave and matters involving the use of sick leave, and rules and procedures relating thereto, are administrative and personnel matters that are not related to an employee's regular or specially assigned work duties or requirement. Jack Hopkins, Jr., 42 ECAB 818
SPECULATIVE EVIDENCE
· Although an opinion on causal relationship is not required to be 100 percent conclusive, it also must not, on the other hand, be speculative or equivocal. For example, in Floyd G. Raphael, Sr., 95-239 (1996), the physician’s report stated only that it was “possible” that the claimant’s job aggravated his degenerative back conditions.  Similarly, in William S. Wright, 45 ECAB 498 (1994), the claimant’s physician stated that it was “conceivable” that the steroids administered during treatment of the claimant for his accepted condition caused his aseptic necrosis, and that the steroids “could very well have been” the cause of the claimant’s avascular necrosis. In Charles R. Dana, 94-553 (1995), the claimant’s physician opined that his back condition and seizure disorder were “probably” related to his prior accepted lumbar injury.  In Charles E. Nichols, 32 ECAB 675 (1981), the claimant’s physician stated that, with regard to the claimant’s heart condition allegedly caused by his employment “there has been an element of aggravation over the years,” and an employment incident “may be one of the factors that has continued to aggravate you and in that fashion aggravate your basic condition.” The Board in these cases found that the physicians’ statements were equivocal and highly speculative and were, therefore, of diminished probative value.       
STRESS/CUTLER

· The Employees' Compensation Appeals Board has stated from Lillian Cutler, 28 ECAB 125 (1976) to Barbara E. Hamm, 45 ECAB 843, 849-50 (1994): Workers’ compensation law does not apply to each and every injury or illness that is somehow related to an employee’s employment.  There are situations where an injury or illness has some connection with the employment but nevertheless does not come within the coverage of the Act. These injuries occur in the course of employment and have some kind of causal connection with the employment, but are not covered where it results from an employee’s frustration over not being permitted to work in a particular environment or to hold a particular position or to secure a promotion. Disabling conditions resulting from an employee’s feeling of job insecurity or the desire for a different job do not constitute personal injury sustained while in the performance of duty with the meaning of the Act.  In these cases such feelings are considered to be self-generated by the employee as they arise in situations not related to his or her assigned duties.

TEMPORARY AGGRAVATION

· In James L. Hearn, 29 ECAB 278, the Board found a Temporary aggravation involves a limited period of medical treatment and/or disability, after which the employee returns to his/her previous physical status.  Compensation is payable only for the period of aggravation established by the weight of the medical evidence, and not for any disability caused by the underlying disease. This is true even if the claimant cannot return to the job held at time of injury because the pre-existing condition will worsen if he/she does so.

TENSE RELATIONSHIPS

· The highly subjective nature of psychiatric injuries necessitates a higher burden of proof for claimants asserting an emotional reaction to “difficult” or “tense” relationships where there is no physical injury. Various objective standards for the evaluation of such claims have been devised. They range from application of the concept of a reasonable person test, review of whether the incident or event alleged is an ordinary stress of the employment, examination of whether the emotional disability is precipitated by an uncommon event of significantly greater proportion or dimension than that to which the employee would otherwise be subjected to in the normal course of employment, to whether extraordinary events or abnormal working conditions occurred in the workplace which can be pinpointed in time. In applying these standards, the courts examine such factors as the nature of the work required of the employee, the setting in which the work is performed, the necessity for and extent to which interactions occur between individuals in the work environment, and the conduct or language customarily used or exhibited among the employees in the work setting. Language used or conduct encountered as a norm by dockworkers may be unusual or extraordinary in a general office setting.

UNDERLYING CONDITION

· Proving that a work injury caused a disability can be particularly difficult if the claimant has an underlying condition.  In Mary C. West, 31 ECAB 6060 (1980), the claimant had a long history of back pain and had fractured her arm and had a steel pin inserted into her hip due to a car accident two years earlier.  The claimant alleged that she injured her back while lifting heavy training manuals.  The Board found that the claimant’s back problems were consistent with her history, and not due to a lifting incident at work.

UNDERUTILIZATION

· Underwork or underutilization does not constitute a compensable factor of employment. An employee asserting such allegations is really stating that he wants a more interesting or demanding work environment.  In Michael Thomas Plante, 44 ECAB 510 (1993), the claimant asserted that a work underload and poor management contributed to his emotional condition.  The Board found that this was not compensable as it related to frustration over not being allowed to work in a particular environment.  The Board noted that, under Cutler, the inability to perform duties because of the amount or type of work assigned may be compensable. But, the claimant in the Plante case was alleging was just the opposite. The desire for more work, the Board held, was not a compensable factor of employment.

An employee’s feelings of being overqualified or underutilized are also not compensable factors of employment. In Purvis Nettles, 44 ECAB 623 (1993), the claimant asserted that he was underutilized and that his limited duties were no longer challenging or interesting.  The Board held that feelings of underutilization or dissatisfaction with the type of work assigned, were not compensable factors of employment.
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