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Pre-existing Medical Conditions and Workers’ Compensation Claims

Ron Hamm, Greater Los Angeles VA Healthcare System

Source for most of the regulatory verbiage for this presentation is the “Injury Compensation for Federal Employees” booklet.  This is also known as the Publication C-800, published by the Employment Standards Administration (ESA) of the U.S. Department of Labor, Office of Workers’ Compensation Program.  Last revised in January 1999.

Chapter 3 – “Conditions of Coverage”, discusses Causal Relationship in Section 3-5.  There are four distinct types of causal relationships discussed.  These are:  Direct Causation, Aggravation, Acceleration, and Precipitation.  

Direct Causation has been discussed elsewhere, and is a topic of a number of presentation at this WC conference.  I will not further discuss Direct Causation.

Aggravation of an underlying condition may be temporary or permanent.  It is critically important to differentiate temporary aggravation from permanent aggravation.  In my experience, one of the single greatest errors in WC processing is the failure to differentiate temporary aggravation from permanent aggravation.  

Claimants utilizing the category “Aggravation of a pre-existing condition” pose a classic problem in OWCP claims.

FECA regulations covering these types of claims are inherently fair.  Unfortunately, the handling of these special types of WC claims has often been problematic.  A question I regularly see involves an employee with varying degree of non-work caused disability, who sustains minor trauma on the job, and is subsequently either kept off work while non-work related conditions are addressed, or who is returned to duty with restrictions that apply only to the underlying condition, or are intended to prophylax vs. future harm on the job.

Federal Agencies owe certain things to our employees who have sustained aggravations of pre-existing medical condition and these are:

· To compensate the individual for that period of disability caused by the aggravation and not for any disability caused by the underlying condition, even if the employee cannot resume their previous duties because of fear that the pre-existing condition may be further aggravated.
· To accommodate any permanent aggravation by providing appropriate duty assignments.

Two types errors recur regularly in the handling of “Aggravation” claims.  The first, and potentially most serious is to not differentiate between permanent aggravation and temporary aggravation.

(1) Temporary Aggravation – a 63 y/o RN repositions an uncooperative veteran patient in bed, and sustains acute right shoulder and neck pain.  She is seen by her private MD who takes x-rays and diagnoses cervical and shoulder strain, and cervical degenerative joint disease.  The doc places the employee off duty, and when she still has complaints of pain two weeks later, extends her off-duty for another couple of weeks.  The employee is finally returned to duty 46 days following injury (after a side-trip to Lourdes?) and has restrictions against lifting/pushing/pulling more than 10#.  When asked why the restrictions, the treater responds that his patient has developed serious DJD of the spine and thus cannot lift, push or pull any significant weight.

The restrictions should be challenged (the 45 days off should also be challenged (disputed).  Rationale – there was no evidence of any permanent residuals from the injury.  Pain is not a diagnosis accepted by DOL.  Therefore the injury produced only a temporary aggravation to the employee’s pre-existing condition.

A second common error is providing a permanent restriction based only on preventing further injury.  

In the case above, if the treater had written that s/he was restricting this employee’s duties because s/he was worried that the employee would suffer further injury based upon the X-ray/MRI/CT study which showed__________, this should also be rejected on the principle that prophylactic duty restrictions are not permitted in claims of Aggravation of pre-existing condition).

Please note that we can take this logic too far – when you have an employee who is at increased risk for injury in their current assignment, whether due to residuals from a job injury, aggravation of pre-existing condition, or even a non work related condition, insisting that they return to the same duty assignment may be foolish and expensive to your Agency.  If there is strong reason to believe that the employee will be re-injured, even though they have fully recovered from the previous injury/aggravation, you might consider re-assignment vs. recommendation for disability retirement.  

The third common error is to not challenge the treating Healthcare provider.  If your instincts/training tell you that the care provider is acting as the employee’s secretary (writing down whatever the employee says without verifying), you should ask for clarification or explanation.

Some tips for minimizing your Agency/Facility exposure for this category of claims:

· You must differentiate “temporary” aggravation from “permanent” aggravation, or you will be responsible for the entire condition that results 

· You should differentiate any “aggravation” from a direct cause injury.  Handling is distinctly different (although the outcome of a permanent aggravation may approximate the outcome of a direct injury with permanent sequelae)

· Never allow restrictions based upon the claimant’s (or their healthcare provider’s) fears that the condition will recur (prophylactic duty restrictions).  Rather, suggest reassignment, vs. application for lower risk job, vs. disability retirement).

· The Supervisor should interview coworkers of the claimant especially in claims involving un-witnessed injury.  There may be information that the claimant has sustained previous non-work related conditions.

· Look at imaging study reports (X-rays, CT scans, MRIs).  If “baseline” studies show degenerative joint disease, by definition, this is a pre-existing condition.

· Ask the treater; “In your medical opinion, what caused the degenerative joint disease shown on (x-ray/CT/MRI)?

· Do not be afraid to challenge the treater if you believe the individual had pre-existing disability.  In particular, the treater should be asked to document the rationale supporting a determination of permanent aggravation  

· If the employee was performing their job safely and satisfactorily prior to a “temporary aggravation”, they will likely be capable of resuming their duties once the new injury has healed

· Temporary aggravations produce only temporary restrictions, if handled properly.

· Permanent aggravations may produce permanent restrictions, no matter how skillfully handled.

· It is rare, not unheard of, but distinctly uncommon, for an individual to sustain permanent aggravation of their underlying medical condition to a point requiring permanent restrictions.  

· Unfortunately, it is not rare for an individual to be on prolonged (> 6 months “restricted duty”) or Temporary Total Disability or even Total Disability, because of an underlying condition, even when that underlying condition was only temporarily aggravated by the on-the-job incident.

(2) Permanent Aggravation – A 56 y/o clerk with diagnosed carpal tunnel syndrome from previous employment, claims aggravation of her underlying condition due to overuse, and files a CA-2 claim.  Examination shows significant worsening of symptoms, which increase on a weekly basis, with Mondays being her best days, and Fridays, her worst.  EMG/NCV studies show characteristic slowing of nervous impulses, and when compared with earlier studies, show significant worsening of symptoms.  PMD diagnoses Carpal Tunnel Syndrome, and, when conservative therapies fail to provide relief, schedules the employee for carpal tunnel release surgery.  Following the surgery and hand physical therapy, the employee plateaus with permanent duty restrictions vs. repetitive hand/wrist flexion.  The employee eventually is placed in a receptionist position, which does not require the computer keyboard work of her previous position, but is a full pay grade lower than her original position.  This is an example of a permanent aggravation of an underlying condition.

Some tips for handling Permanent Aggravation of Underlying Conditions:

· Follow these cases carefully.  Most medical conditions will reach a point of maximum improvement, also known as “Permanent & Stationary” (or P&S) inside of six months from date of injury.  
· Make sure that the treater knows what the employee’s assignment requires.  We use a CA-17 form (“Duty Status Report”) to communicate the employee’s position description to the treater.  On the left side, we place the employee’s duties, and duration of each activity.  On the right side of this form, we invite the treater to complete their estimation of the employee’s abilities.
· Whenever the employee is still heavily restricted at a point 6 weeks after the claimed injury, consider the likelihood that the employee will not return to their original position because of restrictions.  
· There is much to gain by quick determination of P&S.  The employee can be retrained and/or reassigned quickly.  This gives a sense of permanence to the employee’s job assignment.  We’ve all seen cases where the employee bumps from assignment to assignment because the employee could not return to their original assignment and had not been permanently reassigned.
Acceleration of an underlying condition:  Injury or disease may make an underlying condition evident long before it would have been noticed.  When work related conditions cause a disabling condition to manifest before the natural course of the disease or injury would have been expected to produce disability, it is due to an acceleration of the underlying condition.

A 38 y/o Caucasian male employed in Engineering Service as a tile setter informed the Employee Health clinician that he had undergone right knee meniscectomy for a torn medial meniscus while he was on active duty.   He was carried by DVA as a 10% SC veteran, as he originally injured his right knee on active military duty.  At the time of hire, he truthfully related no history of instability or knee pain, and was hired without further investigation.  He had been working as a carpenter, however had recently been reassigned and was involved in a large project to re-tile a wing of the hospital.  This work required him to not only kneel for long periods of time, but also required him to frequently bend and stoop and to lift heavy boxes of tiles from the floor level.  After performing these duties for about two months, he began experiencing pain in his right knee, and noticed that the knee was starting to “give out” on him frequently.  He saw his private MD, who did an x-ray, which showed collapse of the medial compartment of the right knee, with chondromalacea.  His MD opined that the employee’s duties as a tile layer caused his knee joint to experience rapid degeneration.  The doctor noted the prior injury and surgical correction, but stated that under ordinary circumstances, the employee wouldn’t have been expected to show medial compartment osteoarthritis until his late 50s or 60s.  

This is an example of an accelerated underlying condition.

Some tips for handling claims of Acceleration of Underlying Condition:

· Some knowledge of the natural course of disease and injury is essential to proper handling of these claims – if you are not a clinician, it’s best if you involve a clinician in the discussion of these claims.

· In order for EOL to find for the claimant, the claimant’s treating clinician must provide the opinion that the disability associated with the underlying condition would not have manifest as soon as it did, but for “employment factors”.

Precipitation of an Underlying Condition:  When a latent condition manifests disability, and no disability would have been evident, but for factors of employment, this is a Precipitation of an underlying condition.  The primary distinction between Precipitation and Aggravation is that with aggravation, disability would/could have been predicted, but the time frame in which the disability developed was shortened.  With Precipitation, no disability would or could have been predicted, and in fact, the disability only became apparent after “factors of employment” caused the disability to manifest.

Precipitation differs from Direct Causation only in that an underlying condition is uncovered in the investigation of cases, which ultimately are correctly claimed as Precipitation.

The CA-800 booklet gives a lousy example of Precipitation – it states, “an employee’s latent tuberculosis may be precipitated by work-related exposure”.  I have no idea what latent tuberculosis means – it’s kinda like “latent pregnancy” inasmuch as all women with intact female organs, during the “childbearing years” have “latent pregnancy”.  I believe what the authors intended to convey is that a person with inactive (not latent) tuberculosis may develop active disease due to an occupational exposure.  This is also a debatable medical fact.  In most cases, a new case of active Tuberculosis is caused by a new exposure.  

A 41 y/o laboratory employee fractures her right middle finger when she pulls the handle on a walk-in storage freezer in the lab.  She reported to Employee Health with pain on motion of her right third digit, and obvious swelling.  X-rays obtained within minutes of the incident show an uncomplicated fracture of the middle phalange of the right 3rd digit with apparent enchondroma.  The employee elected to receive care from her private MD.  She was placed off duty, and was seen by her private doctor, who documented the finding with repeated x-rays, and eventually took her to surgery where the cartilage in the bone marrow was removed.  She made a full recovery and resumed her original duties about 6 weeks after the fracture. 

An enchondroma is generally a benign lesion of cartilaginous tissue found within the marrow cavity of a bone.

Since the cartilaginous tissue lacks the strength of bone, it predisposes the individual to fractures at that point.  This is an example of a Precipitation of an underlying condition.  But for the fracture, no one would have suspected that she had an enchondroma in her digit.

Some tips for handling Precipitation of Underlying conditions 

· It is important to differentiate Precipitation from Aggravation, because the employee’s rights will differ.  

· It is less important to differentiate Precipitation from Direct Causation, because the employee’s rights are essentially the same in both cases.
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