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STATUTORY AUTHORITY OF THE MERIT SYSTEMS PROTECTION BOARD

5 U.S.C. § 1204. Powers and functions of the Merit Systems Protection Board

5 U.S.C. § 7701. Appellate procedures

5 U.S.C. § 7703. Judicial review of decisions of the Merit Systems Protection Board

5 U.S.C. § 8151. Civil service retention rights

RELATED REGULATORY AUTHORITIES OF THE MERIT SYSTEMS PROTECTION BOARD

5 C.F.R. Part 1200 - Board Organization

5 C.F.R. Part 1201 - Board Practices and Procedures

5 C.F.R. Part 353 - Restoration to Duty from Uniformed Service or Compensable Injury

5 C.F.R. Part 752 - Adverse Actions

5 C.F.R. Part 831 - Retirement (Civil Service Retirement System)

5 C.F.R. Part 841 - Federal Employees’ Retirement System - General Administration

5 C.F.R. Part 844 - Federal Employees’ Retirement System - Disability Retirement

Note that Parts 1200 and 1201 are regulations issued by the Board.  The remaining sections are published by the Office of Personnel Management.  Only the most relevant portions of Part 353 of the regulations are reproduced below.  The rest are readily available in the current volumes of the Code of Federal Regulations.

CASE LAW OF THE MERIT SYSTEMS PROTECTION BOARD AND THE U.S. COURT OF APPEALS FOR THE FEDERAL CIRCUIT

I.  The roles of MSPB and OWCP

Cox v. MSPB, 817 F.2d 100 (Fed. Cir. 1987)


An employee whose removal was for cause is not entitled to restoration rights granted employees who are separated as a result of their compensable injury because "[b]y definition, separation as a result of a compensable injury excludes a valid removal for cause unrelated to the employee's compensable injury."  The employee's receipt of workers' compensation benefits is not conclusive proof that his removal is substantially related to his compensable injury.

Minor v. MSPB, 819 F.2d 280 (Fed. Cir. 1987)


The question before the court was whether the appellant had been separated from employment as a result of her compensable injury in circumstances where the arbitration of her removal concluded that the agency proved its charge that she had falsified her claim for the OWCP benefits she successfully sought, but the ECAB later found that the accident had occurred as she urged.  It answered the inquiry in the negative, holding that while 5 U.S.C. § 8128(b) makes the action of the Secretary of Labor, or designee, "final and conclusive for all purposes," that finality attaches only to the award or denial of compensation benefits.  The statute does not prohibit or conflict with an employer's right to charge, and the Board's to decide, that the employee procured those benefits fraudulently.  Note that both Minor and New, above, recognize that the applicable regulation requires that the separation have been "as a result of" the compensable injury, but that the Board added to that formula "or for reasons substantially related to" it.  For purposes of both cases only, the court accepted that "gloss" on the regulations, but without agreement on its propriety.

Beltran v. USPS, 50 M.S.P.R. 425 (1991)


In a case where OWCP's decision both awarded benefits and ended them on the basis of the appellant's full recovery, entirely retroactively, and despite any inconvenience to the agency, since the appellant was not responsible for OWCP's delay, his restoration right dates back to the date on which he first applied for restoration.

Green v. Army, 55 M.S.P.R. 88 (1992)


Generally, the appellant is entitled to back pay only to the date of his application for restoration, i.e., the date he could first have been restored, not to the date on which OWCP found him recovered.

Stringer-Earnest v. Navy, 57 M.S.P.R. 533 (1993)


The regulatory scheme in Title 20, C.F.R., determines when the appellant has received a "final" decision concerning her request for OWCP benefits.

New v. DVA, 142 F.3d 1259 (Fed. Cir. 1998)


Although OWCP's decisions do not bind the Board, "this is the case only when the Board or the agency acts within its own statutory sphere of authority."  Here, "in presuming to pass upon the reasonableness of the [employer's] accommodations, the Board is acting outside its sphere of authority."  Such determinations are reserved exclusively to OWCP under 20 C.F.R. § 10.124(c).  Thus, the court ruled as a matter of law that when the employee refuses to work in the absence of an OWCP suitability determination as to the job offered, and where her physician has found the job not within her physical limits, a resulting removal is "directly related" to her compensable injury.  Accordingly, the Board erred in finding that the appellant's removal for failure to report for duty was unrelated to her compensable injury, so that she was not entitled to restoration rights, where the employing agency offered an accommodated position, but no OWCP suitability determination had been made.  The case was remanded for the Board to decide, however, whether the second charge alone (a poor overall attendance record) sufficed as a reason for the removal that was not related to the compensable injury.

Hosey v. ICC, 81 M.S.P.R. 122 (1999)


The Board rejected the appellant's claim that a settlement of his appeal was invalid before the Board because it violated 20 C.F.R. § 10.21.  That section prohibits requiring an OWCP claimant to waive a right to compensation, but in the settlement he agreed to withdraw his claim.  The Board found that whether the provision is enforceable before DOL is a matter for DOL to decide.

New v. DVA, 82 M.S.P.R. 609 (1999)


Restating the court's decision, above, the Board held that when an agency removes an employee who has a compensable injury solely for refusal to return to work in the absence of an OWCP suitability determination on an offer of limited duty following her partial recovery, a sufficient nexus exists between the compensable injury and the removal to entitle her to priority consideration.

Hahn v. USPS, 86 M.S.P.R. 139 (2000)


The appellant cited his medical condition as the cause of his absence, but after OWCP denied his claim for compensation, he requested to return to duty.  The agency denied his request.  The Board found that the fact that OWCP had not found the appellant's condition compensable did not foreclose a finding that he was, nonetheless, disabled for duty in his regular position or that he had been constructively suspended.  Thus, the Board disagreed with a ruling below that OWCP’s denial meant that the appellant failed to establish that his original absence was due to his medical condition.

Okleson v. USPS, 90 M.S.P.R. 415 (2001)


In connection with claims that the appellant had been constructively suspended and constructively removed when the agency failed to offer him certain positions while he was receiving OWCP benefits, the determinative question was whether the agency met its obligations under the Rehabilitation Act to accommodate his compensable and noncompensable physical limitations.  Because such a determination is within the Board’s statutory sphere of authority. the fact that OWCP found the agency’s rehabilitation job offer suitable with respect to the appellant’s compensable knee injury does not bind the Board.

Walley v. DVA, 279 F.3d 1010 (Fed. Cir. 2002)

Although the regulations at 5 C.F.R. Part 353 require an employee to return to duty if OWCP has found the job offered her is suitable, they also require her return if the accommodations offered by the agency correspond to the recommendations of the attending physician.  Thus, no OWCP determination is necessary before the appellant must return, if the agency has properly accommodated her.

See also Ballesteros infra, in section III.a.

II.  Adverse Actions

Cox v. MSPB, 817 F.2d 100 (Fed. Cir. 1987)


Because the appellant had been removed for his participation in the air traffic controllers' strike, his subsequent award of OWCP compensation neither triggered any right to restoration upon recovery nor affected his removal for cause.

Parkinson v. USPS, 55 M.S.P.R. 552 (1992), aff'd after Board remand, 31 F.3d 1177 (Fed. Cir. 1994) (Table)


A charge of AWOL cannot stand where the appellant was granted a retroactive award of OWCP compensation, but unrelated charges may nonetheless support his removal.


Weaver v. USDA, 55 M.S.P.R. 569 (1992)


An employee who is in a nonduty, nonpay status as a result of his receipt of OWCP benefits may not file an adverse action appeal when the agency purportedly suspends him, inasmuch as a suspension means an employee's placement into such status.  Nonetheless, if the intended suspension is documented he may file an individual right of action appeal if he claims that it was the product of reprisal for whistleblowing.

Bologna v. DOD, 73 M.S.P.R. 110, aff'd, 135 F.3d 774 (Fed. Cir. 1997) (Table)


An agency need not await the final Department of Labor decision, following its termination of the appellant's benefits, before denying continued leave without pay and placing him on AWOL, then effecting an adverse action based on it.  (Note, though, that if the result of the DOL appellate process is favorable to the appellant, the AWOL charge will fall, retroactively, as shown by Carter, immediately below.)

Carter v. USPS, 75 M.S.P.R. 51 (1997)


Where OWCP's latest decision reversed its earlier one that a job which had been offered to the appellant was suitable, and he had been removed for failure to report for duty in that position, the decision requires reversal of the removal.
Smith v. USPS, 81 M.S.P.R. 92 (1999)


A claim that an appellant was wrongfully restored to duty so as to be subjected to removal is premature when he is now working.

SC ex rel. Steen v. DVA, 81 M.S.P.R. 601 (1999)


An agency can properly offset OWCP payments from an appellant's back pay award because he is entitled to only that pay he would have received that is beyond the OWCP payments he actually got.  Where an employee is unavailable for duty, he is not entitled to back pay, but that is true only where his unavailability is unrelated to the reversed personnel action.

McLain v. USPS, 82 M.S.P.R. 526 (1999)


The appellant's work restrictions increased and he was assigned duties he believed were beyond them.  He therefore did not report for duty and claimed to have been suspended.  Because of an OWCP decision that he had not been provided suitable light-limited duty within his work tolerance limitations at the time he stopped work, i.e., both of his described duties included work that exceeded those limitations, the Board concluded that the appellant had, indeed, been subjected to the adverse action of suspension.

Simonton v. USPS, 85 M.S.P.R. 189 (2000)


Because only OWCP may determine that an employee's medical restrictions, once found to have been based on a compensable injury, are no longer work-related, the agency's withdrawal of limited duty based on its own ultra vires determination several months prior to OWCP's similar finding that medical restrictions are no longer work related, was held to have caused the appellant's absence.  Under the circumstances, that absence constituted the adverse action of a constructive suspension.  The decision also points out that limited duty may be withdrawn when a nonwork-related injury prevents its performance, and that a finding by OWCP that the appellant no longer suffers the effects of a work injury does not entitle him to full restoration if the medical evidence shows continued restrictions resulting from a nonwork-related injury.

King v. Navy, 90 M.S.P.R. 341 (2001)


A removal action based on AWOL cannot be sustained when OWCP subsequently determines that the employee was entitled to compensation benefits as a result of a work-related injury for the entire period charged to AWOL.  A showing that the appellant was removed for excessive unauthorized absence and failure to follow instructions provides sufficient nexus to establish Board jurisdiction over a restoration claim, unless she was removed for cause unrelated to her compensable injury.  In this regard, the Board noted that an agency may take disciplinary action against an employee based on her failure to follow leave-requesting procedures provided she is on notice of such requirements and of the likelihood of discipline for continued failure to comply.  

Okleson v. USPS, 90 M.S.P.R. 415 (2001)


In connection with claims that the appellant had been constructively suspended and constructively removed when the agency failed to offer him certain positions while he was receiving OWCP benefits, the appellant’s burden of proof is to show that the agency failed to offer him an available accommodation.  Here, OWCP initially terminated the appellant’s benefits, but then retroactively reinstated them.  The Board held that despite those circumstances, and OWCP’s finding that the rehabilitation position offered him was suitable for his occupational injury, the agency was not required to assign the appellant to it because he had objected to it based on his non-occupational illness, and “an agency need not assign an employee to a position that is not within his restrictions.”  Nor was it required to offer a higher level position or a detail as an accommodation.  A detail does not constitute a funded vacant position within the meaning of 29 C.F.R. § 1604.203(g), which governs reassignment as a reasonable accommodation.  Moreover, the agency is not required to provide “light duty” permanently, unless it constitutes an actual position.  Finally, this case points out that the agency’s obligation to search for a vacant position extends to positions within the commuting area and under the same appointing authority.

See also Hahn v. USPS, supra, in section I.

III.  Restoration to Duty after Compensable Injury


a.  The overall scheme

Donaldson v. USPS, 3 M.S.P.R. 543 (1980)


The right to restoration does not automatically terminate upon the appellant's full or partial restoration if subsequent agency action relates to his compensable injury.  Thus, upon his removal for failing training following his restoration to duty, he was entitled to be heard on his claim that the failure was caused by the injury, for which he could have been accommodated.

Ruppert v. USPS, 8 M.S.P.R. 593 (1981)


Where the agency had not been satisfied with the appellant's performance, but had nonetheless decided to retain him only 3 days before his compensable injury, then issued a notice of termination only after the injury, he was entitled to restoration upon his recovery.

Roche v. USPS, 828 F.2d 1555 (Fed. Cir. 1987)


That the appellant was a probationer or serving on a trial appointment at the time of his separation does not preclude his right to restoration upon recovery from a substantially related compensable injury.

Brown-Cummings v. DHHS, 39 M.S.P.R. 627 (1989)


Recognizing that the court did not necessarily adopt the Board's view that an employee is entitled to restoration where her separation is "substantially related to" her compensable injury, the Board here gave definition to the phrase.  The appellant's removal for failure to submit medical forms documenting her injury is related to the injury only to the extent that there would be no need for documentation absent the injury.  However, a simple connection does not establish that the two are "substantially related."

Welber v. USPS, 69 M.S.P.R. 195 (1995)


Although the Board previously found the appellant entitled to priority consideration based on the termination of his OWCP benefits, he no longer has that right once OWCP determines that he has suffered a recurrence of his compensable injury.

Bartol v. USPS, 69 M.S.P.R. 106 (1995), aff'd after Board remand, 114 F.3d 1206 (Fed. Cir. 1997) (Table)


The payment of medical expenses from the Employees' Compensation Fund relative to a work-related injury for which no additional benefits are received is sufficient to make it "compensable" under 5 U.S.C. § 8151, and to entitle the appellant to restoration rights.

Law v. Navy, 77 M.S.P.R. 474 (1998)

The Board lacks jurisdiction over the restoration to duty appeal of a person who was separated from an appointment that had a time limitation, pursuant to 5 C.F.R. § 353.103(b).

Smith v. USPS, 81 M.S.P.R. 92 (1999)


The Board lacks jurisdiction over the contention that the appellant should have continued to receive OWCP benefits rather than being restored; nor may it disagree with an OWCP determination that the appellant rejected suitable employment.  A "suitable" offer is one OWCP finds to be within the appellant's educational and vocational capabilities, and the limitations and restrictions imposed by his injury.  An employee who rejects a suitable offer may lose both OWCP benefits and restoration rights.


Pugh v . USPS, 81 M.S.P.R. 313 (1999)

It is the agency's burden to submit evidence of available jobs and any additional qualification requirements, to show that it met its burden to make all reasonable efforts to restore the appellant.

Morman v. DOD, 84 M.S.P.R. 96 (1999)


Neither FECA nor its implementing regulations provides that a compensably-injured individual is precluded from exercising restoration rights upon recovery merely because her post-injury separation was voluntary.

Chavez v. USPS, 85 M.S.P.R. 481 (2000)


This decision specifies that the terms "disability" and "disabled" are terms of art under the Rehabilitation Act and the ADA, and have no specific meaning with respect to restoration rights.  Thus, that an employee is not "coded" as disabled on his or her Form-50 does not affect any rights that accrue under Part 353.

Kachanis v. Treasury, 212 F.3d 1289 (Fed. Cir. 2000)


5 U.S.C. § 8151(b)(2) requires that the agency "make all reasonable efforts to place, and accord priority to placing" an employee who recovered after more than 1 year.  Although the appellant contended that 5 C.F.R. § 330.201 gives agencies too much discretion to select internal workers, the court found the statutory language was set out "in the most general of terms" and could not be read to "demand absolute priority."  Where Congress intended to afford such absolute priority, e.g., in subsection 8151(b)(1), it has said so.  The court also agreed with the Board’s holding that an agency's own policies and regulations supersede the reemployment priority regulations to the extent they afford greater rights.

Mobley v. USPS, 86 M.S.P.R. 161 (2000)


The "primary jurisdictional requirement" in a restoration appeal is a nexus between a compensable injury and the employee's separation or furlough.  Under 5 C.F.R. § 353.103(b), the separation must have been as a result of a compensable injury, which the Board has defined to mean that the separation or furlough was "substantially related to" the compensable injury.  While the Federal Circuit never specifically adopted the "substantially related to" aspect, it has applied it in some of the cases before it, saying for instance, in New v. DVA, 142 F.3d 1259, that the existence of a valid reason for separation, unrelated to a compensable injury, precludes restoration rights, even if the separation was also related to a compensable injury.

Ballesteros v. USPS, 88 M.S.P.R. 428 (2001)

Under New v. DVA, 142 F.3d 1259, where OWCP has made a determination of suitability on a job, the Board is precluded from finding to the contrary.  Nonetheless, the Board stated that there is no authority mandating that OWCP must make such a suitability determination before the Board can exercise jurisdiction over an appeal involving an alleged denial of restoration.  The decision also compares the restoration rights of partially recovered and physically disqualified employees.
King v. Navy, 90 M.S.P.R. 341 (2001)

The Board has jurisdiction over appeals based on rights to restoration following a compensable injury pursuant to 5 C.F.R. § 353.304.  To establish jurisdiction over such a restoration appeal, the appellant must first show that she suffered a compensable injury, a medical condition accepted by OWCP to be job-related and for which medical or monetary benefits are payable from the Employees’ Compensation Fund.  A showing that the appellant was removed for excessive unauthorized absence and failure to follow instructions provides sufficient nexus to establish Board jurisdiction over a restoration claim, unless she was removed for cause unrelated to her compensable injury.  Although such evidence was not submitted until the appellant’s petition for review, it nonetheless requires remand.

Artis v. U.S. Postal Service, 88 M.S.P.R. 309 (2001)

If the agency maintains the appellant in a non-pay status after she requests to return to duty when she partially recovers from a compensable injury, the agency’s action would amount to a furlough.  Agencies are obligated to make every effort to restore an employee who was separated or furloughed as a result of a compensable injury.

See also Gerdes v. Treasury, infra, in the Physical Disqualification subsection of this section.


b.  Full Recovery

Phillips v. Transportation, 22 M.S.P.R. 223 (1984)


An employee whose recovery takes longer than a year is entitled to priority consideration for a position at a higher grade than the one he left where his former job has been regraded upward during his absence.

Hetrick v. Interior, 39 M.S.P.R. 426 (1989)


The appellant was not entitled to be restored at the higher grade level to which he had been selected for promotion before his compensable injury, where he resigned before the effective date of the promotion and never served in the job.

Evono v. Justice, 69 M.S.P.R. 541 (1996)


By regulatory definition, a person who continues to receive OWCP benefits at any level is not considered fully recovered.
Pugh v. USPS, 81 M.S.P.R. 313 (1999)


The appellant is considered fully, not partially recovered, where OWCP found that he recovered from his psychiatric condition, but suggested that he not be returned to the same work environment.  Board case law suggests that an agency violates an employee’s restoration rights only when it fills vacancies with “new employees” or “other applicants with no prior
 . . . association” with the employing agency.

Williams v. USPS, 84 M.S.P.R. 374 (1999)


Where OWCP found that any ill effects suffered by the appellant were no longer work-related, he was not entitled to restoration as a partially recovered or partially disabled employee, but must be considered fully recovered, despite his current condition.

Simonton v. USPS, 85 M.S.P.R. 189 (2000)


A finding by OWCP that the appellant no longer suffers the effects of a work injury does not entitle him to full restoration if the medical evidence shows continued restrictions resulting from a nonwork-related injury.

Delalat v. Navy, 86 M.S.P.R. 455 (2000)


If a violation of an employee’s restoration rights is found, the Board may order retroactive placement on the Reemployment Priority List and consideration for jobs that were available during that period, as well as appointment to a position the appellant would have received if he had been properly placed on the RPL.


c.  Partial Recovery

Booker v. MSPB, 982 F.2d 517 (Fed. Cir. 1992), cert. denied, 510 U.S. 862 (1993)

An employee who has been restored to duty following partial recovery from a compensable injury may not appeal the "details and circumstances" of her restoration; rather, she may only appeal a denial of restoration.

Davis v. Justice, 61 M.S.P.R. 92, aff'd, 43 F.3d 1485 (Fed. Cir. 1994) (Table)


Continued receipt of compensation payments for a total disability does not preclude a finding of partial recovery, but does preclude one of full recovery.  If an individual receiving full benefits requests restoration as fully recovered, the agency has no burden to determine the extent of his recovery and treat him as partially recovered.

O'Connell v. USPS, 69 M.S.P.R. 438 (1996)


The fact that the appellant was performing the essential duties of his limited duty position prior to his compensable injury, and the lack of an explanation in the record for the agency's decision not to allow him to continue to do so after it constitutes a nonfrivolous allegation that the decision was sufficiently unreasonable that it may constitute an effective denial of restoration.

Evono v. Justice, 69 M.S.P.R. 541 (1996)

An appellant who is receiving lowered benefits from OWCP is considered only partially recovered.
Sapp v. USPS, 73 M.S.P.R. 189 (1997)


Under 5 C.F.R. § 353.304, an agency is required to make every effort to restore a partially recovered employee.  Unlike reasonable accommodation for disabilities, the restoration obligation is not limited to areas serviced by the same appointing authority but extends to the local commuting area regardless of the differing appointing authorities.
Moore v. USPS, 76 M.S.P.R. 373 (1997)


Although a partially recovered person generally has no right to appeal the details of his restoration (see Booker, above), under some circumstances, a restoration may be sufficiently arbitrary that it constitutes an effective denial that is within the Board's jurisdiction.  To make a nonfrivolous showing on that basis, the appellant must present "specific, independent evidence" corroborating his claim.  The Board also noted that, unlike a fully recovered individual, one who is only partially recovered has no right to mandatory restoration to his former position or its equivalent in terms of seniority, status, and pay.

Hicks v. USPS, 83 M.S.P.R. 599 (1999)


"We emphasize here that the provisions of part 353 of 5 C.F.R. mandate that agencies continually safeguard the restoration rights of partially recovered employees."
McDonnell v. Navy, 84 M.S.P.R. 380 (1999)


Decisions on the suitability of an offered position after recovery from a compensable injury are within the exclusive domain of OWCP.  A partially recovered appellant has no right to choose between comparable jobs when offered restoration.

Jones v. USPS, 86 M.S.P.R. 464 (2000)


The Board has held that under appropriate circumstances, a restoration may be deemed so unreasonable as to amount to a denial of restoration.  However, where a partially recovered person is restored to duty in a position found suitable by OWCP, her acceptance of that job renders her restoration proper.

Walley v. DVA, 279 F.3d 1010 (Fed. Cir. 2002)

Among other findings, the court here held, based on its analysis of the Rehabilitation Act, that to be entitled to restoration rights, partially recovered employees, not just fully recovered employees, must have been separated solely because of their compensable injury.  It also found that the burden of proof on that issue is properly placed on the appellant because the issue involved is one of jurisdiction.  The analysis discusses the court’s approach to the question of jurisdiction overall.

Foley v. USPS, 90 M.S.P.R. 206 (2001)

An employee who partially recovers from a compensable injury may only appeal a denial of restoration, not the details of a restoration; however, under appropriate circumstances, a restoration may be deemed so unreasonable as to amount to a denial.  The Board restated the jurisdictional elements that must be shown in a restoration appeal involving a partially and held that under 5 C.F.R. § 353.304(c), a partially recovered employee may appeal the agency’s failure to credit time spent on workers’ compensation for purposes of rights and benefits based on length of service.

See also Artis v. U.S. Postal Service, supra, in the subsection entitled “The Overall Scheme” within this section.


d.  Physical Disqualification

Dickinson v. Energy, 3 M.S.P.R. 240 (1980)


Where the appellant's history of myocardial infarction disqualified him from return to his former position, he was nonetheless entitled to be restored to another position within the agency for which he was qualified, with the same seniority, status, and pay, or the nearest approximation thereof possible.

Leach v. Commerce, 61 M.S.P.R. 8 (1994)


A physically disqualified person has the right, within a year of the date compensation began, to placement in a position for which he is qualified that will provide the same seniority, status, and pay.  The disqualifying condition must be permanent, with little likelihood of recovery.  Further, his status as physically disqualified does not necessarily preclude his entitlement to consideration as partially recovered.

Mendenhall v. USPS, 74 M.S.P.R. 430 (1997)


Because it is jurisdictional in nature, even where the parties do not raise an issue as to whether the appellant is a physically disqualified individual, if it is potentially implicated by the facts, the Board will raise it on its own motion.

Cottle v. USPS, CH-0353-00-0443-I-1 (12/29/00)
Where, following her compensable injury, the appellant retains a permanent partial disability, she was considered to be physically disqualified rather than partially recovered.  An appellant who seeks restoration more than one year after her separation, in either case, may seek Board review of whether the agency acted arbitrarily and capriciously in denying restoration.  One who was removed for cause has no restoration rights, and under New v. DVA, 142 F.3d 1259, where the employee fails to return to work based on concerns that the job may be a hazard because of her compensable injury, a removal for her absence is substantially related to her injury.

Walley v. DVA, 87 MSPR 236 (2000), aff’d, 279 F.3d 1010 (Fed. Cir. 2002)

A partially recovered employee may appeal to the Board for a determination of whether the agency is acting arbitrarily and capriciously in denying restoration.  Here, the appellant’s claim was based on the fact that the agency’s offers of accommodation had not been approved by OWCP.  Although where OWCP has approved an offer, the Board may not then find that the offer was so arbitrary as to amount to a denial of restoration, where the accommodation has not yet been approved by OWCP, the appellant may attempt to prove arbitrariness, but that lack of approval does not relieve her of her burden of proof.  

Gerdes v. Treasury, 89 M.S.P.R. 500 (2001)

The decision recites the definition of “physically disqualified” under 5 C.F.R. § 353.102 and the restoration rights of a person who is so disqualified, under section 353.301(c).  Applying these to the instant case, the Board found that the appellant is physically disqualified because he is unable to perform, or is restricted from performing, his former duties for medical reasons on an apparently permanent basis.  It also found that there is no requirement in 5 C.F.R. § 353.301(c) that a physically disqualified individual who applies for a vacant position state that he is seeking the position as a restoration to duty; and noted that it has specifically cautioned against the imposition of additional notice requirements for an individual who seeks restoration to his former employing agency.

See also Ballesteros, supra, in section III.a. 

IV.  Retirement

Johnson v. MSPB, 812 F.2d 705 (Fed. Cir. 1987)


Where OWCP denied the appellant's request for compensation, but OPM awarded a disability retirement annuity based on the same illness, OPM's later determination that he had recovered and therefore that his annuity must be terminated, did not entitle him to restoration rights.

Brumley v. Transportation, 46 M.S.P.R. 666 (1991), overruled on other grounds, Hasler v. Air Force, 79 M.S.P.R. 415 (1998)


An employee who was approved for both OWCP benefits and disability retirement and elected the latter need not show that his retirement was terminated to claim restoration rights as fully or partially recovered.

Miyashiro v. USPS, 66 M.S.P.R. 199 (1995)


An OWCP award covering the same period for which an employee had been approved for disability retirement qualifies him for restoration rights when the payments end, even if the award is entirely retroactive.
Ochoa v. Navy, 65 M.S.P.R. 39 (1994)


An appellant who is awarded both disability retirement and OWCP benefits, even if he elects the latter, is considered an annuitant, so upon his acceptance of a new job he is a reemployed annuitant, not an "employee."


Smith v. USPS, 81 M.S.P.R. 92 (1999)


A claim that an appellant was wrongfully restored to duty so as to be forced into disability retirement is premature when he is now working.

Suter v. OPM, 88 M.S.P.R. 80 (2001) 

This case clarifies the relationship between OWCP and OPM as to retirement matters.  It specifies that OWCP’s determination that a position offered to the appellant was “suitable work” under the workers’ compensation statutes it administers is not dispositive of the appellant’s rights under the disability retirement statutes.  Its findings, though, are relevant evidence that the Board will consider.  Thus, where the evidence over the last 3-1/2 years the appellant has remained on LWOP shows that his condition deteriorated to the point where he now cannot perform the duties of his regular position or one OWCP earlier found suitable, he was found entitled to a disability retirement.

Bracey v. Office of Personnel Management, 236 F.3d 1356 (Fed. Cir. 2001)


The court found that the appellant, who had suffered an on-the-job injury, was entitled to disability retirement, rejecting the Board’s finding that he was not because he had been provided with a light-duty job in keeping with his medical restrictions, and the job had ended only because the facility at which he worked was closed.  The court concluded that an accommodation under the disability retirement statutes means a vacant funded position, and not just a light-duty position that is not formally established, or an unclassified set of duties devised to meet the needs of a particular employee.  In so holding, the court rejected the claims that FECA and the Rehabilitation Act are in conflict because they require agencies to offer an informal set of duties as an accommodation.  As to the Rehabilitation Act, the court found that it requires as an accommodation only that the agency offer a vacant funded position, and does not require it to create a light-duty position for an employee.  As to FECA, although the court noted that an employee must accept “suitable work” when it is offered, it held that if he is eligible for disability retirement, he is free to refuse the offered work and/or FECA benefits, and take the retirement annuity.  “The two schemes offer different benefits under different circumstances, and there is nothing anomalous about the fact that an employee may be eligible for one set of benefits while being ineligible for the other.”

See also Morman v. DOD, in section IIIa.

V.  Miscellaneous Issues

Parkinson v. USPS, 55 M.S.P.R. 552 (1992)


To rebut the appellant's argument that the absences for which he was removed were substantially related to his compensable injury, the agency should have been allowed to subpoena the OWCP Claims Examiner and to discovery of OWCP records regarding the claim.

Roja v. Navy, 55 M.S.P.R. 618 (1992)


This case details the compliance required when the removal of an employee who is receiving OWCP payments is reversed.  It holds, among other things, that back pay may not be granted, that retirement plan contributions will not be made by the agency or deducted from the employee's payments because he received no "basic pay," and that he is not entitled to restoration of annual or sick leave.

Olson v. USPS, 62 M.S.P.R. 261, review dismissed, 39 F.3d 1195 (Fed. Cir. 1994) (Table)


The requirements of part 353 are substantive, not procedural.  Thus, an appellant is not entitled to attorney fees on the basis of "gross procedural error" where the fee motion is based on the agency's noncompliance with that part.

Evono v. Justice, 69 M.S.P.R. 541 (1996)


Where the appellant is receiving OWCP benefits, interim relief should not be ordered.

Sapp v. USPS, 73 M.S.P.R. 189 (1997)


In determining the extent of the restoration right of a partially recovered employee, the reduction in force definition of "local commuting area" is instructive.

Markiewicz-Sloan v. USPS, 77 M.S.P.R. 58 (1997)


An appellant who received an OWCP award for pecuniary losses caused by discrimination can also claim compensatory damages for the non-pecuniary losses caused by it, even though both may be connected to the same injury.

Walley v. DVA, 87 MSPR 236 (2000), aff’d, 279 F.3d 1010 (Fed. Cir. 2002)


The Board found that the appellant made a request for restoration through her appeal of her termination upon her partial recovery, and that the agency denied it by its defense of the termination action.

See also Bracey v. Office of Personnel Management, supra, in section IV.

VI.  Miscellaneous Issues – Other Authorities

Garner v. Labor, 221 F.3d 822 (5th Cir. 2000), cert. denied, 532 U.S. 906 (2001)


The appellant pled guilty to one count of making a false statement in 1993 to obtain OWCP benefits in violation of 18 U.S.C. § 1920.  As a result, in 1998, under 5 U.S.C. § 8148(a), OWCP terminated his benefits.  Because the amendment to section 8148 that provided for the forfeiture of benefits was not enacted until 1994, he asked OWCP to reconsider, claiming that the statute’s application to him constituted an ex post facto law.  The court first noted that the threshold inquiry in determining whether the prohibition against ex post facto law has been violated is whether the statute being applied imposes punishment.  It concluded that section 8148 does not impose punishment, but furthers the remedial goal of saving limited FECA funds on people who had been convicted of defrauding the FECA program.  The main intent of Congress was to allocate scarce resources, not punish.  Thus, application of the statute and the resulting forfeiture of the appellant’s benefits, were proper.


Meester v. Runyon, 149 F.3d 855 (8th Cir. 1998), cert. denied, 526 U.S. 1144 (1999)


The appellant had been awarded benefits for her carpal tunnel syndrome, as a result of which she could no longer perform her former job.  Although she eventually accepted a job that the agency created for her, she filed suit under the Rehabilitation Act, claiming that the position did not reasonably accommodate her medical limitations.  The court’s decision noted that the workers’ compensation statute does not bar federal employees from suing their agency employers under the anti-discrimination laws.  It held to that rule, but concluded that the appellant’s unique claim to accommodation was barred, nonetheless.  It reasoned that she did not claim that she could perform her old job, but instead seeks an accommodation in the one created for her.  Under 5 U.S.C. § 8106, the Department of Labor is charged with determining whether an alternative position offered under FECA is “suitable work.”  Here, Labor determined that it was.  Because the appellant was essentially asking the court to find Labor was wrong, but such a finding would contravene FECA’s prohibition against judicial review of compensation decisions, 5 U.S.C. § 8128, the court “will not allow [the appellant] to use the Rehabilitation Act to circumvent Congress’s intent.”  Her remedy, if any, is in an appeal under FECA that the finding that her job is “suitable” is in error.

McKenzie v. U.S. Postal Service, 2001 WL 913401 (ECAB 2001)


Although the appellant’s medical condition had been accepted for benefits and her physician recommended a day shift, OWCP properly denied continuing compensation based on her refusal of a suitable job offer without justification.  The medical evidence, ECAB found, showed that she could return to work on a different shift.  As to her claim that she was entitled to accommodation under the Rehabilitation Act, ECAB stated that “[w]hether she is entitled to reasonable accommodation under another statute is irrelevant or immaterial to whether she is entitled to continuing compensation under section 8106(c) of the Federal Employees’ Compensation Act.”
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